
STATE OT I,IEW YORK

STATE TAX COUruSSION

In the Matter of the Petition :
o f

Brookhaven Servicing Corp.
i

for Redeternination of a Deficiency or Revision :
of a Deternination or Refund of Corporation Franchise
Tax uader Article 9A of the Tax Law for the Years
1978 & 1979.  :

AFFIDAVIT OF }TAIf,II{G

State of New York ]
s8 .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the $tate Tax Comnission, that he is over 18 years of age, and that on the
25th day of JuIy, 1984, he served the within notice of Decisioo by certified
nail upon Brookhaven Servicing Corp., the petitiotrer in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Brookhaveu $ervicing Corp
c/o New York Guardian Mortgage Corp.
320 Fulton Ave.
Ilenpstead, NY 11550

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
$ervice within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set fortb on said vrrapper is the last known addrees
of the petitioner.

Sworn to before rne this
26th day of July, 1984.

to
pursuant to Tax



STATE OF I{IEII YORK

STATE TN( COMMISSION

In the llatter of the Petition
o f

Brookhaven Servicing Corp.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax Law
for the Years 1978 & 7979.

AFFIDAVIT OT UAITING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly swotn, deposes and says that he is an enployee
of the State Tax ComrnisFion, that he is over 18 years of age, and that on the
26th day of July, L984, he served the within notice of Decision by certified
mail upon Nicholas J. Creme, the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Nicholas J. Creme
Milgrim, Thomajan, Jacobs & lee Prof. Corp.
405 lexington Ave.
New York, NY 10174

and by depgsiting same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
26th day of JuIy, 1984.

roa
sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuIy 26, 1984

Brookhaven Servicing Corp.
c/o New York Guardian Mortgage Corp.
320 Fu1ton Ave.
Hempstead, NY 11550

Gentlemen:

Please take notice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1090 of the Tax Law, a proceeding in court to revield an
adverse decision by the State Tax Comnission nay be instituted only under
Article 78 of the Civil Practice law and Rules, and must be commenced in the
Suprene Court of the State of New York, Albany County, within 4 months fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building ll9, State Canpus
Albany, New York L2227
Phone /1 (518) 457-2070

Very truly yours,

STATE TAX COMIIISSION

Petitioner' s Representative
Nicholas J. Creme
Milgrim, Thourajan, Jacobs & lee Prof . Corp.
405 f,exington Ave.
New York, NY 10174
Taxing Bureaur s Representative



STATE OF NE!.I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon :

o f :

BROOKHAVEN SERVICING CORP. : DECISION

for Redetermination of a Deflclency or for :
Refund of Corporation Franchlse Tax under
Art ic le 9-A of the Tax Law for the Years 1978 :
and 1979.

Petltioner, Brookhaven ServLcing Corp., c/o New York Guardlan Mortgagee

Corp. ,  320 Fulton Ave.,  t lempstead, New York 11550, f i led a pet i t lon for redeter-

mlnatlon of a deficiency or for refund of corporatlon franchise tax under

Article 9-A of the Tax Law for the years L978 and, L979 (Flle No. 33683).

Petitioner, bI its duly authorized representatlves Milgram' ThomaJan,

Jacobs & Lee, P.C. (Nlcholas J.  Creme, Esq.,  of  counsel) ,  has waived a hearlng

and submits its case for declslon based upon the entlre f11-e, lncl-udlng a

st ipulat lon of facts received on l"Larch 23, 1984. After due considerat ion of

the fiLe the Commission renders the foll-owlng decision.

ISSUE

Whether petltioner may reduce its New York taxable lncome for years ln

which it was subject to tax under Article 9-A of the Tax Law, by net operatlng

loss carryforwards from prlor years during which it was subJect to tax under

Article 32 of the Tax Law.

FINDINGS OF FACT

1. Petitloner, Brookhaven Servicing Corp., and the Audit DlvLsion have

stipulated to the rel-evant facts in this matter, as follows:

(1) Brookhaven Servicing Corp. ( t tBrookhaventt) ,  a New York
corporation' was organlzed on July 27, L97O. Untll
its acqulsitlon by the New York Guardian Mortgagee 'r
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Corp. ('rGuardlantt), Brookhaven was a whol-ly-owned
subsldiary of Corlrnunity NatLonal Bank and Trust Co. of
New York (rrCommunitytt), a natlonal banklng assocLatlon
wlth its prlncipal place of business at 3155 Anboy
Road, Staten IsLand, New York. While Brookhaven ltag
owned by Comunlty tt fi led lts New York Statc tax
returns under Artlcle 32 of the New York Tax Laws.

(2) Brookhaven engaged l-n the mortgage servicLng busLness
and conducted Lts business wholly within New York
State whlle Lt was a Cornmunity subsldlary.

(3) Guardian, a New York corporatlon, was incorporated on
September  29 ,  1961.  Pr io r  to  Decenber  31 '  L979,
Guardian was a wholly-owned subsldlary of Barshap
Associates, Inc. (rrBarshaptt)  .

(4) Brookhaven incurred net operating losses ln carrying
on its New York mortgage servicing buslness prior to
1978. Al-1 losses lrere New York source l-ossee and all
of Brookhavents income durlng 1978 and 1979 was New
York source incone.

(5) On November
outstanding
stock) for
nl l l ion.

1, L977, Guardian purchased all the
Brookhaven stock (830 shares of cotmon

an aggregate pr lce of approxlnateJ-y $1.5

(6) Brookhaven flled separate Federal and New York State
tax returns under Article 9-A for lts tax years ended
December 31, 1978 and December 31, 1979.

(7) In computlng lts Federal and New York taxable lncome
for i ts tax years ended December 31, 1978 and December 31'
L979, Brookhaven claimed the net operatlng loss
deductlons to whlch lt was entitled under SI-72 of the
Internal Revenue Code of 1954, as amended ("Codet').
Brookhaven properly reduced its Federal taxable income
by lts net operatlng loss carryforward under Code
5172. New York woul-d pernlt Brookhaven to reduce lts
New York taxable lncome by lts pre-1978 losses lf
Brookhaven had flled during those years under Artlcle
9-A of the New York Tax Law rather than under Article
32 of the Tax Law.

(8) On Aprll 17, 1983 the New York State Department of
Taxation and Finance lssued two Notices of Defl-ciency
to Brookhaven for its tax years ended December 31,
1978 and December 31, 1979 tn the amount of $26'043
and $25r377 respectLvelyr pl-us interest '  denying the
net operatlng loss deductlon on the sole ground that
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during the year the losses were sustained, Brookhaven
flled under Articl-e 32, rather than under Artlcle 9-A.

(9) On June 3, 1981, Brookhaven t imel-y f l led a Pet i t lon
with the State Tax Commission Tax Appeals Bureau,
contest ing the asserted def ic lencies.

2. Petitloner asserts the purpose behind al-J-owing net operatlng loss

deductions was to.. . rral-low businesses wlth fluctuating earnings to achleve an

averaging of thelr income to balance the good years with the lean". Petitloner

maintalns that J-anguage contained in sectlon 208.9(f) of Artlcle 9-A of the Tax

Law, provtding that the rr . . . [net operat lng loss] deduct lon shal l  not include

any net operating Loss sustained during any taxable year... in whlch the

taxpayer was not subJect to the tax imposed by [Art tc le 9-A]. . . r t ,  should not

preclude petitioner from availing itself of net operating loss carryforwards

from prior years during which petitioner rilas subject to tax under Artlcle 32 of

the Tax Law rather than Article 9-A. Petltl-oner maintains such language was

lntended only to preclude New York source income from bei.ng reduced by non-New

York source losses carried forward from prior years, but was not intended to

prohibit offsetting New York source lncome by prior ineurred New York source

losses, notwithstandlng the partlcular article of the Tax Law under whlch the

taxpayer f l led in the earl ier loss year(s).

CONCLUSIONS OF LAW

A. That for purposes of the franchise tax on business corporations,

entlre net income is defl-ned as "total net income from all sources, whlch shall

be presumabl-y the same as the entire taxable income which the taxpayer is

reguired to report  to the Unlted States treasury departnent. . . r t .  Tax Law,

S e c t i o n  2 0 8 . 9 .

B. That sect lon 208.9(f)  of  Art lc l -e 9-A of the Tax Law permits a net

operating loss deduction from entire net lncome, as follorrs:



rrA net operating Loss deductlon shall be allowed whlch
shall be presumabl-y the same as a net operating loss
deductlon all-owed under section one hundred seventy-two of
the Internal Revenue Code of nineteen hundred fifty-four...
except that. . .  (2) such deduct ion sha1l not tnclude any net
operating Loss sustaLned during any taxabLe year beginnlng
prtor to January first, nlneteen hundred slxty-one, or durlng
any taxable year tn rf,hlch the taxpayer was not subject to
the tax imposed by this art lc l -e,  . . . "  (emphasls added).

C. That regulatlons of the State Tax ConnlssLon pertalnlng to the above-

quoted sect lon provide, ln relevant part ,  as fol lows:

tt(b) The flrst llnltatLon on the net operating loss
deductlon for purposes of artlcle 9-A ts that no deductlon
1s allowed for a loss sustained durlng any taxable year
beginning prior to January l, 1961, or sustained durlng any
year in which the corporation sustalning the loss rras not
subJect to tax under articl-e 9-A.

Example 1: A corporation is incorporated ln PennsyLvania
in January 1972. Durlng the taxable year L972'
Lt sustains an operat lng loss of $101000. In
January 1973, lt beglns to do business Ln New
York State. For taxable year 1973, l t  has
ent lre net income of $10'000. The loss sustained
tn L972 shaLL not be carrled forward to taxable
yeat 1973 or to any subsequent taxable year
since the corporatlon was not subject to the
New York State franchise tax in L972." [20
NYCRR 3-8 .2(b)1 .

D. That the net operating losses giving rlse to the loss carryforwarde

sought by petitioner nere sustained in years during which petltioner was

subJect to tax under Article 32 (Franchise Tax on Banklng Corporatlons) rather

than under Article 9-A (Franchise Tax on Buslness Corporatlon). The cLear

J-anguage of Tax Law section 208.9(f) precJ-udes petitLoner, an Artlcle 9-A

fller, from utllizing l-osses sustalned durlng earlier years when it dld not

file under such artlcLe. Itad a broader avallabillty of Loss utilization been
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lntended, the statutory language could have been so phrased.l Accordl.ngly, an

expansion of the statutory language, as urged by petitioner, is not warranted.

Finally, we note that the exampl-e contalned ln the foregolng cited

regulat ion [20 NYCRR 3-8.2(b)]  ref lects only one of many posstble factual

sltuatlons whereln a taxpayer fil ing under Article 9-A would be precluded from

availlng itsel-f of prior period losses because the taxpayer was not, at the

tlme such losses were incurred, subject to tax under Article 9-A. The example

does not serve to restrict applicabtllty of the limitatlon on loss carryfonvards

contained ln Tax Law sectlon 208.9(f) to the slngle factual situation presented

therein.

E. That the petltLon of Brookhaven Servlcing Corp. is hereby denLed and

the not lces of def ic l"ency dated Arpl l  17, 1983 are sustained.

STATE TAX COUMISSIONDATED: Albanv. New York

JUL 2 6 1984
/=RdJ-+xg-&t-- 

PRESIDENT

Petltioner argues that the legislative hlstory behind Tax Law section
2O8.9(f) ,  together with Example "1r '  contained ln 20 NYCRR 3-8.2(b) '
indicate that the loss deductl.on llnltatLon was lntended only to preclude
a taxpayer from offsetting New York source incone with prlor-lncurred
non-New York source losses. IIad the legislature so intended, the 11n1-
GTtot l-anguage of the statute could have been worded less restrlctively
so as to only preclude the use of carryforwards and/or carrybacks in
situatlons involvlng 'rlosses sustalned durlng any taxable year ln whlch
the taxpayer lras not subject to franchlse taxes lnposed by this Staterr.


